Example 1:

14.  ORGANIZATIONAL CONFLICTS OF INTEREST



(a)  Purpose  The primary purpose of this clause is to ensure that: (1) the Contractor’s objectivity and judgment are not biased because of its past, present, or currently planned interests (financial, contractual, organizational, or otherwise) which relate to work under this contract, (2) the Contractor does not obtain an unfair competitive  advantage by virtue of its access to non-public information regarding the Government’s program plans and actual or anticipated resources, and (3) by virtue of its access to proprietary information belonging to others, the contractor does not obtain any unfair competitive advantage.

(b)  Scope The restrictions described herein shall apply to performance or participation by the Contractor and any of its affiliates or their successors in interest (hereinafter collectively referred to as “contractor”) in the activities covered by this clause as prime contractor, subcontractor, cosponsor, joint venturer, consultant, or in any similar capacity.



(1) Maintenance of Objectivity  The Contractor shall be ineligible to participate in any capacity in contracts, subcontracts, or proposals therefore (solicited or unsolicited) which stem directly from the Contractor’s performance of work under this contract or are directly related to this contract, for example under the same Program or Project.  Furthermore, unless directed in writing by the Contracting Officer, the Contractor shall not perform any services under this contract on any of its own products or services or the products or services of another firm if the Contractor is, or has been substantially involved in their development or marketing.  In addition, if the Contractor under this contract advises the Government on the preparation of, or prepares complete, or essentially complete, Statements of Work of objectives for competitive acquisitions, the Contractor shall be ineligible to perform or participate in any capacity in any contractual 

effort which is based on such Statements of Work or objectives.  Nothing in this subparagraph shall preclude the Contractor from competing for follow-on contracts involving the same or similar services.



(2) Access To and Use of Government Information   If the Contractor, in the performance of this contract, obtains access to information such as plans, policies, reports, studies, financial plans, or data which has not been released or otherwise made

available to the public including Program specific information and DIRO office-wide information, the Contractor agrees that without prior written approval from the Contracting Officer, it shall not: (a) use such information for any private purpose unless


the information has been released or otherwise made available to the public, (b) compete for or accept work based on such program specific or office-wide information for a period of six months after the completion of the contract, or until such information is released or otherwise made available to the public, whichever occurs first, (c) compete for any follow-on technical program work under a program that the Contractor supported under this BPA, (d) submit an unsolicited proposal to the Government which is based on such information until one year after such information is released or otherwise made available to the public, and (e) release such information unless such information has previously been released or otherwise made available to the public by the Government.




(3) Access To and Protection of Proprietary Information  The Contractor agrees that, to the extent it receives or is given access to proprietary data, trade secrets, or other confidential or privileged technical, business or financial information (hereinafter referred to as “proprietary data”) under this contract, it shall treat such information in accordance with any restrictions imposed on such information.  The Contractor further agrees to enter into a written agreement for the protection of the proprietary data of other contractors and to exercise diligent effort to protect such proprietary data from unauthorized disclosure.  In addition, the Contractor shall obtain from each employee who has access to proprietary data under this contract, a written agreement which shall in substance provide that such employee shall not, during his/her employment by the Contractor or thereafter, disclose to others or use for their benefit, proprietary data received in conjunction with the work under this contract.


(c)  Subcontracts The Contractor shall include this clause, including this paragraph, in consulting agreements and subcontracts of any tier when directed by the Contracting Officer.  The terms “contract,” “contractor,” and “contracting Officer” will be appropriately modified to preserve the Government’s rights.

(d)  Representations and Disclosures



(1)  The Contractor represents that it has disclosed to the Contracting Officer, prior to award, all facts relevant to the existence or potential existence of organizational conflict or interest as that term is used in FAR Subpart 9.5.


(2)  The Contractor agrees that if after award it discovers an organizational conflict of interest with respect to this contract, a prompt and full disclosure shall be made in writing to the Contracting Officer which shall include a description of the action the Contractor has taken or proposes to take to avoid or mitigate such conflict(s).

(e)  Remedies and Waiver  


(1)  For breach of any of the above restrictions or for nondisclosure or misrepresentation of any relevant facts required to be disclosed concerning this contract, the Government may terminate this contract for default, disqualify the Contractor from subsequent related contractual efforts, and pursue such other remedies as may be permitted by law or this contract.  If, however, in compliance with this clause, the Contractor discovers and promptly reports an organizational conflict of interest (or the potential therefore), subsequent to contract award, the Contracting Officer may terminate this contract for convenience of the Government if such termination is deemed to be in the best interest of the Government.



(2)  The parties recognize that this clause has potential effects which will survive the performance of this contract and that it is impossible to foresee each circumstance to which it might be applied in the future.  Accordingly, the Contractor may, at any time, seek a waiver from the Contracting Officer by submitting a full written description of the requested waiver and the reasons in support thereof.  If it is determined to be in the best interests of the Government, the Contracting Officer will grant such a waiver.


(f)  Modification Prior to a contract modification involving a change to the Statement of Work, or an increase in the level of effort of extension of the term of the contract, the Contractor shall be required to submit either an organizational conflict of interest disclosure or an update of the previously submitted disclosure or representation.

Example 2:
C-3.  ORGANIZATIONAL CONFLICT OF INTEREST 

(a)   Purpose.  The primary purpose of this clause is to ensure that the Contractor (1) does not obtain an unfair competitive advantage over other parties by virtue of its performance of this contract, and (2) is not biased because of its current or planned interests (financial, contractual, organizational or otherwise) which relate to the work under this contract.

(b)  Scope.  This clause shall apply to the contractor and its subcontractors or their successors in interest. The contractor shall flow down the provisions of this clause to first-tier subcontractors.  Flow down of this clause is not mandatory below the first-tier subcontractor.


(1) (i)  Subcontractor shall mean independent operating entity or business unit responsible for providing supplies or services to JHU/APL in performance of this contract provided that  such person shall not release, disclose, or use information related to its subcontract with JHU/APL in any way that would cause it to obtain for itself or any other independent operating entity or business unit an unfair competitive advantage or that would result in bias with regard to supplies or services it provides or seeks to provide the government.

    
(ii) The subcontractor shall be responsible for implementing controls to ensure that no such release, disclosure or use of information occurs.  Release, disclosure or use of such  information may cause an organizational conflict of interest for both the recipient and the subcontractor disclosing the information and result in their ineligibility for award of future government contracts related to this subcontract. 


(2)  The restrictions set forth in paragraph (f) apply to supplies and services except for routine engineering and technical services, routine legal, actuarial, auditing and accounting services, and training services  as described in FAR 9.501.


(3)  The financial, contractual, organizational and other interests of Contractor personnel performing work under this contract shall be deemed to be the interests of the Contractor for the purposes of determining the existence of an Organizational Conflict of Interest.

(c)  Waiver.  Any request for waiver of the provisions of subparagraphs (f)(2), (f)(3), or (f)(5) of this clause shall be submitted in writing to the Contracting Officer and shall set forth all relevant facts in support of the request for a waiver including proposed contractual safeguards or job procedures to mitigate conflicting roles which might produce an Organizational Conflict of Interest.  No waiver shall be granted by the Government with respect to prohibitions pursuant to subparagraph (f)(4) of this clause.

(d) Disclosure of Potential Conflicts of Interest of Individual Orders.

(1) The Contractor agrees to disclose, in writing at any time during performance of this contract,  relevant facts pertaining to work previously performed or presently being performed by the Contractor under private or Government contracts wherein the subject matter includes systems, components, technology or services identical or similar to that encompassed by the proposed task orders and which reasonably will involve an actual or potential conflict of interest (as defined in FAR 9.5 and consistent with this clause).  Such disclosure should set forth all relevant facts including identification of contracts under which work was or is being performed.

(2)  If any of the contracts identified pursuant to subparagraph (d)(1) contain an Organizational Conflict of Interest Provision, the Contractor may request a waiver of that provision and propose contractual safeguards or job procedures to mitigate conflicting roles which might produce an Organizational Conflict of Interest.

(e)  Definitions.  For purposes of application of this clause only, the following definitions are applicable;

(1)  "System" includes system; major component, subassembly or subsystem; project; or item,

(2)  "Nondevelopmental items" are those items which have not been designed or developed by the Contractor.

(3)  "Systems Engineering" (SE) includes a combination of substantially all of the following activities;  determining specifications, identifying and resolving interface problems, developing test requirements, evaluating test data, and supervising design.  Specific examples of SE include determining sizes of system components and maximum operational accuracy, establishing system performance specifications, solving interface problems to insure system compatibility, defining interfaces, analyzing subsystems for projections of design compromise, establishing test requirements, evaluating test data to verify performance estimates and recommend design changes, setting program milestones and schedules and monitoring Contractor progress.

(4)  "Technical Direction" (TD) includes a combination of substantially all of the following activities:  Developing work statements, determining parameters, directing other contractor's operations, and resolving technical controversies.  Specific examples of TD include such tasks as reviewing a Contractor's work, preparing work statements and tasks for other contractors consistent with appropriate development plans; monitoring of subsystem design work in critical areas; conducting organizational evaluation tests;  exchanging information on progress and problems; direction or planning for future work, and where necessary, modifying, realigning or redirecting a Contractor's technical effort;  design engineering of subsystems; developing ground support systems research, development, and operational phases of a program; directing test programs for systems, subsystem, and selected components, directing associate contractors to implement such research, development, and operational requirements as are appropriate and directing contractor's in implementing reliability programs, and making technical evaluations and recommendations concerning technical proposals and specifications submitted by contractors.

(5)  "Contracted Advisory and Assistance Services" (CAAS) are those services acquired from non-governmental sources to support or improve agency policy development or decision making; or, to support or improve the management of organizations or the operation of hardware systems.  They are defined in accordance with FAR Subpart 37.2 with examples in FAR 37.203.  Such services may encompass consulting activities, engineering and technical services, management support services, analyses and evaluations (except as exempted by FAR Subpart 37.2).

(6)  "Contractor" means JHU/APL and its officers and employees.

(7)  "Interest" means organizational or financial interest.

(8)  “Subcontractor” means any person or company that provides supplies or

services under this prime contract as modified by paragraph (b) (1) of this clause.

(9)  “Person” includes individuals, corporations partnerships, joint ventures and other business enterprises.

(f)  Contracting Restrictions.

(1)  To the extent the contractor provides systems engineering and technical direction for a system or commodity but does not have overall contractual responsibility for the development, integration, assembly and checkout (IAC) or the production of the system, the Contractor shall not (i) be awarded a contract to supply the system or any of its major components or (ii) be a subcontractor or consultant to a supplier of the system or of its major components. (FAR 9.505-1(a))

(2)  To the extent the contractor, working singly, prepares and furnishes complete specifications covering nondevelopmental items to be competitively acquired, the Contractor shall not be allowed to furnish these items or their major components including software either as a prime contractor or subcontractor.  This restriction applies to the initial production contract for such items unless another time frame is specified by the contracting officer.  (FAR 9.505-2(a)(1))

(3)  To the extent the contractor prepares or assists in preparing a statement of work to be used in competitively acquiring a system or services or provides material leading directly, predictably and without delay to such a work statement, the Contractor may not supply the systems, major components thereof, or the services unless the Contractor is the sole source, or a participant in the design and development work, or one of several contractors involved in preparation of the work statement.  This restriction applies to the initial production contract for the product or service unless another time-frame is specified by the contracting officer. (FAR 9.505-2(b)(1))

(4)  To the extent work to be performed under this contract requires access to proprietary data of other companies, the Contractor must enter into agreements with such other companies which set forth procedures deemed adequate by those companies (i) to protect such data from unauthorized use or disclosure so long as it remained proprietary and (ii) to refrain from using the information for any other purpose other than that for which it was furnished.  Evidence of such agreements must be made available to the PCO upon request.  The Contractor shall restrict access to proprietary information to the minimum number of employees necessary for performance of this contract. Further, the Contractor agrees that it will not utilize proprietary data obtained from such other companies in preparing proposals (solicited or unsolicited) to perform additional services or studies for the United States Government.  (FAR 9.505-4(a))

(5)  If the Contractor is assigned a task involving (i) technical evaluations of other contractors' proposals or products or (ii) Contracted Advisory and Assistance Services (CAAS) (as defined in FAR 37.201,  the Contractor shall not perform this task if performance involves providing the Government advice or evaluation assistance concerning its own work products or activities, or those of a competitor.  This prohibition is necessary to ensure objectivity and to protect the Government's interests.

Should the Contractor seek or desire to perform such a task, the Contractor shall submit a request in writing to the Contracting Officer in accordance with paragraph (c) of this clause.  The request shall set forth all relevant facts in support of the request for a waiver including proposed contractual safeguards or job procedures to mitigate conflicting roles which might produce and Organizational Conflict of Interest.  The Contracting Officer shall determine which procedures and/or safeguards shall be used by the Contractor to mitigate conflicting roles which might produce an Organizational Conflict of Interest.

(6)  Contractor Standard Commercial Items. Nothing in this clause shall preclude the Contractor or subcontractor from offering or selling its standard commercial items to the Government.  "Standard Commercial Items"  as used herein includes supplies and services of a class or kind which is used regularly for other than Government purposes and is sold or traded in substantial quantities to the general public in the course of conducting normal business operations.

(7)  Contractor Items Currently Furnished.  The Contractor, and its subcontractors, shall not be restricted from furnishing, and continuing to furnish, any equipment or services that are currently furnished or have been furnished in the past  Nor will the Contractor, or its subcontractors, be restricted from furnishing modifications or improvements to said equipment nor from furnishing interface equipment, programs or services in connection with said equipment.  Further, the Contractor and subcontractors are not to be restricted from furnishing other equipment or services for this program that perform the same functions as those performed by equipment or services presently furnished by the Contractor or its subcontractors for similar programs.

(g)  Remedies.  In the event the Contractor fails to comply with the provisions of this clause, such noncompliance shall be deemed a material breach of the provisions of this contract.  If such noncompliance is the result of conflicting financial interest involving Contractor personnel performing work under this contract, the Government may require the Contractor to remove such personnel from performance of work under this contract.  Further, the Government may elect to exercise its rights to terminate for default in the event of such noncompliance.  Nothing herein shall prevent the Government from electing any other appropriate remedies afforded by other provisions of this contract, by applicable statutes or by applicable regulations.

